NTSB ORDER NO.
EM 74

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASHI NGTON, D. C.
Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D. C
on the 3rd day of August 1979.
ONEN W SILER, Commandant, United States Coast Guard,
VS.
OSCAR F. WOODS, JR. Appel | ant
VE- 69

CPI Nl ON AND ORDER

Appel l ant seeks reversal of the commandant's decision
affirmng a 9-nonth suspension of his license (No. 443060).! The
Commandant al so sustained findings that appellant's negligence in
piloting the SS KEY TRADER on the Lower M ssissippi River had
contributed to that vessel's collision with the SS BAUNE on January
18, 1974, resulting in fire, 16 fatalities, and loss of both
vessel s.

Appel | ant appeal ed to the Conmandant (Appeal No. 2096) from
the initial decision of Admnistrative Law Judge Dee C. Bl ythe
rendered after a full evidentiary hearing.? The |aw judge found
that as the KEYTRADER was proceedi ng downriver appellant wongfully
initiated a starboard-to-starboard passing with the upbound BAUNE
and that he failed to reduce speed although no signal or radio
comuni cation was heard from the other vessel.® The |aw judge
consi dered the catastrophic nature of the accident and appellant's
contribution thereto as factors warranting a prol onged suspensi on

!Admiral Siler has been succeeded by Admral J.R Hayes as
Commandant during pendency of this appeal.

2Copi es of the decisions of the Commandant and | aw judge are
at t ached.

The | aw judge also found further allegations that appellant
proceeded at an i moderate speed in conditions of fog and reduced
visibility, and that he wongfully failed to sound fog signals as
prescribed by the applicable statutory rules were not proved.



of his license.*

In his brief on appeal, appellant contends that: (1) The
joinder of his hearing with that of the pilot aboard the BAUNE and
the master of the KEYTRADER was a denial of due process;® (2) a
st ar board-t o- st arboard passi ng was required under t he
ci rcunstances; (3) he navigated the KEYTRADER with all due care and
caution; (4) the BAUNE s pilot received a 3-nonth suspensi on and no
basis exists for the greater sanction in the case; and (5) only the
pi | ot age endorsenent of appellant's license applicable to the reach
of the river in which the collision occurred should be subject to
sancti on. Counsel for the Conmandant has not submtted a reply
brief.

Upon consideration of the brief and the record, the Board
concludes that the ultimate findings of the |law judge and the
Commandant are supported by reliable, probative, and substanti al
evi dence. W adopt those findings as our own. Nbreover, we agree
that the sanction is warranted.

The KEYTRADER, | oaded with petrol eum products, was proceedi ng
downriver after anchoring at Mle 13.5 above Head of Passes (AHP)
over ni ght because of fog, and waiting until the early afternoon of
January 18 for visibility conditions to inprove. Near Mle 9.3,
appel | ant nade several radio broadcasts of his vessel's position
and direction to upbound traffic and receive no response. As the
KEYTRADER approached Wl der Flats Iight, appellant observed the MV
Troll Forest at anchor on a northbound headi ng. The KEYTRADER
passed between that vessel and the west riverbank at 1:55 p.m
(local time). Three vessels in |ine, on northbound headi ngs, were
then sighted ahead. Appellant believed they were in the general
anchorage |ocated along the right descending bank, and changed
course from132° to 127° to pass clear on the |left descendi ng side
of the channel. The first two vessels were at anchor but it was
soon apparent that the third vessel, viz. the BAUNE, was underway.

‘Appellant's license qualifies him inter alia, to serve as a
first-class pilot of steamand notor vessels of any gross tons upon
t he Upper and Lower Mssissippi Rver, Mle 839.1, UMR , and the
sea via South or Southwest Pass, Mssissippi Rver @Qlf Qutlet,
between Light 117 and the sea; Chio Rver Mle 981.0 to Mle 602. 1;
II'linois River and Waterway Mle 0.0 to Mle 320.1 [Marine Board
(MB.) Tr. 17].

SAppel  ant and the master of the KEYTRADER consolidated their
briefs before the Commandant who rendered a signal decision
applicable to both. Since they have filed separate appeals to the
Board, a separate order is being issued with respect to the naster.
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The BAUNE was on a steady course of 330°. At 1:56 p.m, wth
a distance of 1.25 mles separating the vessels, appellant's vessel
sounded a two-blast whistle signal for a starboard-to-starboard
passage. It was not returned and a subsequent radi otel ephone cal
to the BAUNE al so went unanswered. The KEYTRADER nmintained its
course and speed of half ahead for 2 mnutes until the distance was
3/4 mle, when the danger signal was blown along wth another
t wo- bl ast passing signal. Appellant then ordered 20° |l eft rudder
and full ahead "to try to cushion the collision because there was
no way to avoid it" (Tr. 747). The nmaster ordered a general alarm
enmergency full astern, and blew the danger signal again. Al of
t hese maneuvers were too late to prevent a collision at 2:01 p. m
near Mle 6.2 (AHP) with the other vessel's bow penetrating sone 20
feet into the KEYTRADER s forward cargo tanks on the starboard
si de.

The location of the TROLL FOREST and the BAUNE were in
di spute, but appellant clainmed that both vessels were near mdriver
(Tr. 737, 743). He also estimated that the KEYTRADER passed 300
feet west of the TROLL FOREST, and 700 feet from the right
descendi ng bank (Tr. 718, 724). Since the river is 3150 feet w de
at that point (MB., Tr. 202), it my well be questioned whet her
the TROLL FOREST was not in fact anchored some 500 feet west of
mdriver. 1In any event, the KEYTRADER woul d have been positioned
westward of the course held by the BAUNE was navigating in a
conparatively straight section of the river and thus could be
expected to maintain its course. On a starboard passage, the
KEYTRADER woul d be headi ng di agonal |y across the BAUNE' s projected
pat h upbound. It was not a situation in which the vessels were
established on parallel courses to each other's starboard and
sinply by keeping their cour ses, would make a safe
st arboard-to-starboard passage.® Rather, it was an attenpt to
force the downbound vessel on the starboard side of opposing
traffic while crossing a congested river channel.” The vessels
were on intersecting courses at close range and appell ant shoul d
have recogni zed, as did the nmaster of the KEYTRADER, that "it would

have been a very close passing"” (Tr. 817). It was a situation
fraught with danger, further heightened by the other vessel's
failure to acknow edge passing signals. Under the prevailing

ci rcunstances, appellant should not have initiated the starboard
passage and is primarily responsi ble for the ensuing collision.

The City of Macon, 92 F.207 (3 G r. 1899).

"Appel l ant testified: "I would have swung ny course and headed
down river once | got across" (Tr. 738).
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Cases which hold that assent is not required when vessels are
positioned for a proper starboard passing® have no application
here. Mreover, we find that appellant should have reduced speed
i mredi ately when he heard no response. Appellant argues that he
woul d have turned broadside due to the current if he had put his
engi nes astern. W agree with the |law judge that"... there is no
satisfactory showing that this possibility was anything to conpare
wi th the dangers attendant upon the maneuver he attenpted, or that
he could not have stopped his vessel"” (I. D. 39-40, 43).° In
connection with appellant's further argunent that the collision was
due to a sudden turn to starboard by the BAUNE, this is not
established by the record, and the BAUNE s course recorder
i ndi cates that any such turn would have occurred at the |ast nonent
when col lision was inmmnent. 1

If litigants' rights are adequately protected, cases having
common questions of law or fact may be joined.'*! Appellant argues
that the law judge failed to protect his rights in considering
testinony given by the pilot of the BAUNE in his own behalf. This
pilot's version of events was relevant evidence and he was
subj ected to extensive cross-exan nation. W see no reason for
excluding it. Moreover, we have found that appellant's own
testinony, taken wth other conpetent evidence of record, proves
the viol ati ons charged.

Appel  ant notes that the | aw judge al so relied upon an unsworn
statenment concerning the TROLL FOREST's location by its first
officer which is not part of the record in this case. This error
is not so prejudicial that it cannot be cured by the Commandant's
findings made without regard to the precise |ocation of the TROLL
FOREST (C.D. 11-13) and our own which uses appellant's own version.
We do not find, therefore, that appellant was deni ed due process by
reason of the joint hearing.

Turning to sanction, we find no nerit in appellant's argunent
that bias on the part of the law judge is shown by inposition of a
3-nont h suspension agai nst the BAUNE s pilot. On the contrary,

8See, e.g., New York, New Haven & HR Co. v. Baltinore & Chio
R Co., 236 F. 2d 228, 231e(2d Cr. 1956) and cases cited therein.

°Commandant v. walker, 2 N.T.S.B. 2799, 2801.

OAdmi ni strative Law Judge Exhibit #1.

UUnited States v. Barraza-Leon, 575 F. 2d 218 (9th Gr. 1978):
Barrus Construction Co. v. NNL.RB., 483 F. 2d 191 (4th Gr. 1973).
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based on our review of the record, the sanctions fairly reflect the
degree to which each pilot's negligence contributed to the
casualty. In appellant's case, the purpose of the sanction is "to
insure nmore caution on his part in future situations where a
casualty may be avoi ded by observing rul es of prudent seamanship". !?
This applies generally to all pilot services he may be call ed upon
to perform W perceive no reason for nodification of the sanction
in any respect.

ACCCRDI N&Y, |IT IS ORDERED THAT:

1. The instant appeal be and it hereby is denied; and

2. The order of the Commandant affirm ng the suspension of
appellant's license by the |law judge be and it hereby is
af firnmed.

KI NG, Chairman, MADAMS and GOLDMVAN, Menbers of the Board,
concurred in the above opinion and order. DRI VER, Vice
Chai rman and BURSLEY, Menber, did not participate.

2Commandant v. Ernser, NTSB Order No. EM 72, adopted Decenber
1, 1978, at page 8.
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